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« * The new paſſages in this Edition are, from the laſt line but 
two in page 6, to the end of the ſecond paragraph in page 
11. From the ſecond line in page 16, to the end of the 
ſame paragraph in the ſucceeding page. From the beginning 
of page 18, to the end of the paragraph in page 23. And 
from the fourth line in page 25, to the end. With ſome 
lefler ones in different places, 
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EES HAL. L. here, in very few lines, 
7 make ſome reply to the Defender in 
411 5 his Poſtſcript, and to a late Conſiderer, 
15 1 ens 7 premiſing that I do not think a ſtater 
2 of facts, from whence a bad cha- 
| rater iſſues, is a calumniator, but 
an hiſtorian; and ſincerely hoping (notwithſtanding 
the Defender's threat) that no writing of mine 
will give occaſion to the laſt dying ſpeech and confeſſion 
of the conſtitution *, ſhould he and his party have any 
intention of giving the finiſhing ſtroke to it. 
I will now aſk the Defender, whether the ſtar- 
chamber did nor exiſt before the reign of Henry 


the 7th, altho' it were little reſorted to; and whe- 


ther, before that time, it was not the King's attor- 
ney, or coroner, in the King's Bench (that 1s the 
maſter of the crown office) who filed informarions 
at diſcretion; and whether, That was not the 
grievance intended to be redreſſed by the ſtatute of 
William the 3d : and, after all, how the nature or 
oppreſſiveneſs of an attorney general's information 
is at all altered, or affected, by the diſputed period 
of its commencement? | 

He ſays, © The nature of hbels may differ as 
much as the complexions of the writers.“ This 
I do not comprehend. Individuals of the ſame 
ſpecies may differ in complexion, but not in nature 


or kind. A miſdemeanor is one diſtin&t kind or 


£c 


* Defence of the Majority, 2d edit. p. 46, 7. 
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head of crimes; libel is a ſpecies under it, and 
the particulars, or individuals of this ſpecies, may 
differ in ſome features from each other; bur, 
being all of. the ſame ſpecies, or claſs of crimes, 
they muſt partake of the ſame nature, or kind. 
They all iſſue from the ſame ſtock, altho' their 
learning, principles, manners and behaviour, may 
be different. 

I am equally at a Joſs. 1 to underſtand, how he 
* maintains that compariſon of hands is 10 evi- 
« dence of hand- Writing in a criminal caſe,” and 
yet inſiſts, that it has been always. admitted 
e there, as circumſtantial and corroborative evi- 
& dence.” If it be no evidence, it cannot cor- 
roborate or authenticate. Ex nibilo nil fit. 

He fays, he never met with an inſtance where 
the Houſe, of Commons have expounded a 
« point of law at that time pending in the courts 
„ below, by a mere reſolution or declaration, 
** which might intimidate a judge, or prejudice a 
jury in a cauſe actually before them.” I deſire 
him to recollect, whether an information was not 
pending againſt Mr. Wilkes for being the author 
of a libel (the North Briton, No. 45,) when the 

reſent Houſe of Commons reſolved the ſaid paper 
fo be a libel (which is a nice point of law in the 
notion of the Defender and Conſiderer) and then 
reſolved Mr. Wilkes to be the author of it; and 
whether, afterwards the trial of this very infor- 
mation was not had, and Mr. Wilkes found guilty, | 
by a judge and jury? The influence, however, 
of the ſaid reſolutions upon the judge or jury, I 
am not aware of. 

* The Confiderer ſtumbles in the very threſhold, 


for he begins his confiderations with a miſrepreſen- 
tation 


* I muſt tell the Conſiderer, in anſwer to his firſt note; the common 
opinion among lawyers has always been, that no judge, in a criminal proceed- 
ing, ought to know any thing of the record before the trial comes on, unleſs 
one of the parties in pen court move 3 thereon; becauſe a Judge is a 

0 


4 | 


ration of the point in diſpute, by ſuppoſing the 


queſtion to be upon the propriety of a parliamentary 
regulation of the exerciſe , General Warrants; 
whereas the queſtion is whether the Houſe of 
Commons cannot with propriety declare them to 


be illegal. An act for regulating the exerciſe of 


them muſt ſuppoſe they are legal, the very thing 
that is denied, and which no man ptetending to 
be a lawyer, before this author, ever affirmed. 
He ſays, I have not produced a ſingle legal au- 


« thority in ſupport of the illegality of general 


« warrants” and therefore preſumes © that no au- 
« thority whatſoever can be found for this pur- 
«* poſe.” A ſufficient anſwer to this would be, 
that the very ſuppoſition is drawing into queſtion 


firſt principles, which men 1n a learned profeſſion, 
among each other, never dream of citing autho- 


rities for, ſuch elementary parts of ſcience being 
only proved by the teachers of Rudiments, or the 


writers of regular ſyſtems, who muſt both begin 


ab ovo. Nevertheleſs, let him look again, and he 
will find Lord C: J. Hale and Serjeant Hawkins 


cited, and not © the opinion of a preſent Chief 


« Juſtice” (juſtly eſteemed of the greateſt weight 
and founded on the moſt unqueſtionable principles 
of law, as it is; and called for, inſiſted upon, 
and reluctantly extorted, as it was, by the jury 
who imagined it neceſſary to be known for regu- 
lating the quantum of the damages they ſhould 
give.) The citation, however, of authorities 


be unprejudiced and impartial, The making of an immaterial alteration in 
any chamber would be folly ; the making of a materia! one without conſent, 
ſeems to be injuſtice, ſeeing it might prevent and remove an objection, fatal 
after trial, in arreſt of judgment. And, what Attorney in his ſenſes would 
complain to any court againſt the preſident in it? I challenge this ſophiſt to 
produce one adjudged precedent of ſuch an alteration, His ſuppofirion of 
there being no difference in legal fignification between the werds Tenor and 
Purport is grounded in ignorance ; the former having been determined to 
import an exact recital, and the other only the general meaning and effect, of 


any deed or paper. For which reaſon the firſt has been held to be ſufficient, 
and the other inſufficient, to ground a conviction. x a 
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(8) 
was in mea work of mere ſupererogation ; be- 
cauſe it is a confeſſed maxim in law, that there 
mult be abſolute certainty in all proceſs. Even in 
civil caſes this is required, where the name itſelf is 
neceſſary, and any miſtake in it is not endured. 
And yet the injury is not ſo great to the character 
of a man to be arreſted for a civil as for a criminal 
caſe, which carries ſo horrid an imputation with it. 
The objection to the warrant ſo much complained 
of is, as the Confiderer truly ſtates it, on account of 
the general deſcription of the Offender. But, if 1 
underſtand him aright, he himſelf admits the pro- 
poſition, by contending in behalf of the warrant 
in queſtion, that it contains a ſpecific deſcription 
<« of a particular perſon; that too, which of all 
* others is ſolely and peculiarly applicable to him, 
„ the commiſſion of the offence.” For, a general 
deſcription is the reverſe of a ſpecific one, ſolely 
* and peculiarly applicable to one perſon”, quod 
convenit ſoli, non omni. 4 

Indeed the fallacy of the Conſiderer is notorious 
in this place; for, he firſt undertakes to prove the 


legality of general warrants, but then reafons upon 


a warrant containing a ſpecific deſcription of a parti- 


cular perſon, ſelely and peculiarly applicable to him, 
Which is to all intents and purpoſes a ſpecial war- 


rant, and comes within the alternative I mention, 
namely, that every warrant mult expreſs the name 
or a certain deſignation of the perſon, which laſt too, 
by the way, will afford room enough for the ap- 


prehenſion of any murderer, and prevent every poſ- 


ſible failure of juſtice. 1 

But, let me aſk him, how he commiſſion of the 
offence ſpecifies the perſon? Somebody without doubt 
muſt commit the offence; but, how does a deſcrip- 
tion of the offence deſcribe that ſomebody ? The 


gentleman has confounded himſelf between a ſpe- 


cific deſcription of the offence and of the m_ 
The 


(9) 


The warrant, it is true, contains a particular de- 


ſcription of. a certain paper, by ſetting forth its pe- 


culiar title, ſo as to point it out to every body at 
firſt ſight; but, I will defy the Confiderer to ſay 
that the general denomination of Author, Printer 
or - Publiſher makes known any one man or indivi- 
dual perſon whatever. A paper or book has its 
title printed in the title-page, and it goes every 
where by that title; but, no man walks about with 
the title of Author, Printer or Publiſher of the North 


_ Briton, N* 4s, imprinted on his face, nor is that 


the way of fixing ideatity in men, this being done 
by, the Chriſtian and Surname, or by a delineation 
and minute deſignation of their perſon and features, 
&c. ſuch as we ſee military officers deſcribe their 
deſerters by, or as Sir John Fielding uſes for high- 


Way men. 


The law, to warrant an apprehenſion, requires 


a certainty of the perſon as well as the crime, they 


muſt both be ſpecified in the proceſs, or the exe- 
cution of it is illegal. It would otherwiſe be li- 
able, from the generality of the deſcription, to be 
executed upon wrong people, which the freedom 
of our conſtitution will not permit. There is 
nothing in the countenance of any man (of A more 
than of B or C) which can determine him to be or 
not to be the Author, Printer or Publiſher of any 
piece; ſo that many innocent men would be cauſe- 
leſsly harraſſed from vain, light ſurmizes, and idle 
reports of ignorant, ill- informed or ill-intentioned 
people, were ſuch general warrants received. There- 
fore ſome perſon in certain muſt be named, or by 
notorious and viſible marks particularly pointed 
out. 

Would any man of common ſenſe ſay that Sir 
John Fielding had iſſued a proper warrant for the 
jeizure of any particular perſon, if he had granted 
a warrant for the apprehenſion of e highwayman 

who 
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who robbed Mrs. C. between London and Knightsbridee, 


a ſuch an hour and ſuch a night, of twenty puineas 
and ber watch? What man could be legally ſtopped 


and taken up as within the deſcription and by vir- 
tue merely of ſuch a warrant? For, is not every 
man who has the uſe of his limbs able to rob ? 
And yet, according to the ſhrewd Confiderer, it 
contains a ſpecific deſcription of a particular perſon ; 
that too, which of all others is ſolely and peculiarly 
icable to him, the commiſſion of the offence. 
It is really abfurd to contend that by deſcribing 
the offence you deſcribe the offender; or that an 


Officer has any certain ground to go upon in the 


execution of a warrant containing neither name, 
definition, nor portrait of any individual what- 
ever. | V . 
Is it therefore to be wondered that in the caſe of 
Mr. Wilkes, under the general warrant then iſſued, 
many people were taken up, who were neither 
Author, Printer or Publiſher? For, is not every 
foul, woman as well as man, capable of publiſh- 
ing a libel? It is in truth ſo ſtrange and random a 
way of proceeding, and ſo productive of injuſtice, 
that one would think, after ſuch recent experience, 
our moſt exotic apprentices to the law would be 
ſenſible of it. They may be aſſured withall that 
what is not agreeable to common ſenſe, or is un- 
certain in itſelf, can never be rendered either plain 
or poſitive by any metaphyſical twiſt in talking or 
writing about it. * 
This refined writer, however, ſeems afterwards 
to unſay what he had before aſſerted, by conceding 
that be by no means approves of general warrants 
where ſpecial can be of effect. This ſurely is con- 


tradiſtinguiſhing General from Special warrants! 
wherefore I wiſh he had either ſhewn how a ſpecific 


differs from a ſpecial warrant; or elſe how a general 


warrant can be ſpecific, in one and the fame ſenſe, 
The 


% 


En) 

The ſame warrant may be certainly ſpecific as to 
the crime, and yet general as to the perſon; but, 
unfortunately for this ſcribe (who ſeems to hold 
the ecl of ſcience by the tail) the Engliſh law requires 
the ſpecification of both. 

Furthermore, he is miſtaken in ſuppoſing 1 8 
mit General Warrants to be legal in Treaſon; for, 
I condemn them expreſly in all caſes. Indeed, a 
little reflection muſt convince any one of the ne- 
ceſſity of a contrary doctrine. 

A man to be apprehended at all muſt be guilty 
of ſome breach of the law; and this muſt either 
happen in the view of the magiſtrate, or be proved 
to him by oath, before he can iſſue a warrant for 
his arreſt. The proceſs muſt ſpecify both the of- 
fence and the offender. For, if this were not ſo, 
it would not be the magiſtrates, but their officers 
who would adjudge what perſon ſhould be taken 
up. Now, the laſt are merely miniſterial and can 
only execute orders, which therefore muſt be pre- 
ciſe. Ir is the province of the magiſtrate alone to 
judge, and no man can delegate his judicial capa- 
city to another. But, if he grant a diſcretionary, 
that is, a general, and not a particular warrant, the 
officer is left to judge for himſelf. The law would 
therefore act vainly in requiring the magiſtrate to 
have information on oath (of good caufe of ſuſ- 
picion, at leaſt) againit a perveuler perſon, before 
he iſſue any order for his caption if his officer 
can take up any man he ſhall think fit by virtue of 
general words and his own diſcretion. The liberty 
of every Engliſbman would then be left at the mercy 
of every impudent Bailiff, Conſtable, Meſſenger, 
or Footman, intruſted with proceſs. 


Even in Hue and Cry, where fre purſuit is 


made, the felon muſt be deſcribed, and allo the 
way he 1s us 
| Let 


„„ 

Let me now ſuppoſe that Leach had defended 
himſelf and his houſe, and killed the Meſſenger. 
Would he, I deſire to know, have been guilty of 
murder; the warrant, that he was apprehended by, 
naming nobody, and he being no object of it, nei- 
ther within the letter nor the ſpirit of it? On the 
other hand, had the Meſſenger killed Leacb; 
would he not have been clearly guilty of murder? 
A power of diſpenſing with the law and its forms 
of juſtice has I know been formerly claimed as a 
royal prerogative, but not even a Civilian I believe 
(of the moſt northern extraction) will venture to 
broach ſuch maxims now. It is indeed profligate 
nonſenſe to pretend that what is contrary to the 
common and ſtatute law of this realm can be legal, 
let it be commanded by any other power whatever. 
There is no law of government beſide or paramount 
the laws of the land. In the time of Charles the 
Firſt, upon the impriſonment of the Members, in 
the fourth year of his reign, Serjt. Aſbley (in his 
argument at the conference between both houſes) 
aſſerted that Lex Terræ meant divers kinds of law, 
as the Common Law, the Eccleſiaſtical Law, the 
Admiralty Law, the Law of Merchants, the 
Martial Law, and he Law of State, and that by 
this laſt fort of law Kings could impriſon their 
ſubjects at their pleaſure, without ſhewing the 
Cauſe. But this the Serjeant's zeal for ſlavery 
offended in thoſe days both the Lords and the 
Commons, and he was immediately ordered into 
cuſtody for the unconſtitutional doctrine he had 
advanced. However, upon his humble petition, 
ſubmiſſion, recognition of his fault (in arguing 
that a King of England could govern by à law of 
State,) and aſking pardon on his knees. He was at 


laſt diicharged. 


The hair drawn diſtinctions made uſe of to put 


a difference between Scroggs's and Lord Halifax's 
| general 


% 
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general warrants are unworthy any anſwer, and 
become only a ſophiſt in his noviciate of logical 

diſputations at College. And, the words which 
ſhould: thereafter be publiſhed are not in one of the 
warrants cited by me. A circumſtance immaterial 
in itſelf, were it not to ſnew the little truſt that one 
ought to repoſe in this ſlippery writer's aſſertions 
or quotations. 

The beſt way perhaps of anſwering a man who 
reaſons that the King's Bench approve ſuch warrants, 
becauſe people have been there admitted to Bail 
under them, is to bring him to the fas, that is 
to the King's Bench itſelf, and then he will be con- 
vinced by his own ears and eyes that the Court 
never examine the validity of any warrant, unleſs 
when called upon ſo to do. | | 

The Conſiderer knows, it is ſeldom worth the 
while of any man who brings a Habeas Corpus, to 
queſtion. the legality of the form of the warrant 

for his caption, becauſe a regular one would be iſ- 
ſued immediately, and he muſt then be at the ex- 
pence and trouble of being brought up again by 
another Habeas Corpus. What council, there- 
fore, would touch upon an objection of form, if 
he had nothing of ſubſtance to urge for his client's 
diſcharge? The beſt thing for him, is to be bailed 
as ſoon as poſſible. The Confiderer knows, that 
neither court nor council would officiouſly act ſo 
nugatorily and unkindly. The only Chief Juſtice 
of our time, who has had a man before him upon 
a general warrant (excepting the late caſe of Mr. 
Wilkes) is my Lord Mansfield. Dr. Shebbeare 
was apprehended by fuch a warrant, and brought 
before his Lordſhip; but, he took no notice of the 
obvious defectiveneſs of the warrant, and ad- 
mitted the Doctor to bail under it. And yet, I 
never met with any man, before the Confiderer, 
who either blamed this conduct, or held ſuch 
_ B | general 
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14 
general warrant to be legal. Rumour whiſpers, 
that in the caſe of Mr. Wilkes, the Secretary of 
State ſaid, as we know him to be the author, 
«.why not name him;” and that it was a noted 
Solicitor who prevented this being done, by tell- 
ing his Lordſhip “it was better nut. 

I leave the reader to judge, whether the Reſoly- 
lion propoſed in Parliament did not ſpring out of 
an Inquiry into the conduct of Mr. Webb and 
Mr. Wood, and then deſire he will judge of the 
Candidneſs of the Conſiderer, who treats it merely 
as a ſpontaneous motion grounded on nothing. 
He need but read the Votes or Journals *. It is 

PEO DL. 92s beneath 


* Mr, Wilkes's caſe gave riſe to the meſſage and the complaint about pri- 
vilege, and to a very long inquiry in parliament, . From the matter then dif- 
cloſed, the reſolution propoſed about general warrants in libel took its riſe, and 
it was framed according to the very words of the warrant that had been actually 
iflued. At the opening of the motion, it was declared, frequently mentioned 
in the courſe of the debate, and fully underſtood by every ꝓody, that this re- 
ſolution was to be followed by another, declaring the execution of ſuch a war- 
rant on a member to be a breach of privilege, (Indeed, that follows of courſe, 
for any arreſt, that in the caſe of a common man is illegal, in the caſe of a 
member, is a breach of privilege.) In ſhort, the riſe, the progreſs, and the end 
of the whole was privilege, and yet this is the part which the ſhrewd Conſiderer 

particularly flights; becauſe, (J ſuppoſe) he knows it proves irrefragably the 

Propriety of the Commons interfering. _ For my own part, I did not mean to 

ranſack the journals for every reſolution appoſite to the caſe in queſtion, nor 
ſhall do it now; but, to ſingle out inftances of the Houſes interpoſing in all 

kinds of caſes, to ſhew the general nature and extent of their proceeding. 

However I will venture to affirm; there are more than 20 independent reſolu- 

tions, to be met with in the journals, upon points of privilege and of law, 

unattended with any ſubſequent impeachment, bill, addreſs, or order, Nay, 

is it not ridiculous gravely to mention in Lilburn's caſe, an order to tranſmit 

the reſolution to the Lords, as an end which would juſtify the reſolution, or as 

the cauſe of its being made: and, in Sir L. Fenkins* caſe, the 3 thoſe 

robo bad given the e ee into cuſtody, as what gave a propriety to the re- 

folution, damning the commitment as illegal? Would the reſolution con- 
demning general warrants be rendered more ſalutary, conſtitutional or effec- 
tual, by a ſubſequent order to tranſmit it to the Lords, or by ordering Money, 

Watſon, &. into cuſtody, or to aſk pardon on their knees, at the bar of the 

Houſe? The Conſiderer aſſumes, that the Houſe does not reſolve the law 

upon a general point, unleſs when it immediately ariſes from or tends to ſoit 

other att of parliamentary proceeding. Now, apply this to Lord Danby's caſe, 
What did the reſolution there ariſe from? A mere complaint of his being 
groundleſly taken up. What act of parliamentary proceeding did it tend to? 
A declaration of the illegality of the warrant. What other act did it lead to 

or end in? None at all. The order, to aſk the Sectetary again when he fe- 
ceived the information, on which the warrant was grounded, can in no ſenſe 

be called fo, It was a part of the ſame thing, This order too was my 3 
a ; ame 
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beneath any but a Schoolman, to waſte time in 


weaving or deſtroying ſuch cobweb Arguments 


1 


and diſtinctions. 


In Contradiction to the Conſiderer's Aſſertion, 
Iwill affirm, that he Queſtion of the Legaliiy of the 


Warrant is not now ſub judice, nor in à courſe of 


legal determination. There is no Bill of Exceptions, 
either ſettled or ſealed, where this point is made; 


ſame day with the reſolution, and is never afterwards mentioned in the 
journals. The apprehenſion of Lord Danby was a breach of privilege, be- 
cauſe there was no information on oath to ground it. If there had, as the 


_ warrant purpotted to be for treaſonable practices, will the Confiderer ſay, that 
the apprehenfion would have been a breach of privilege, when a member may 


be apprehended even for a libel? It is amazing, that a ſubtle man, as this ex- 
otic writer certainly is (tho* no great lawyer) ſhould offer ſuch a mere cob- 
web for reaſoning! His friends, the miniſtry, would have oppoſed the mo- 
tion as diſorderly and inadmiſſible had it been ſo, and not have received, 
amended, and ſhaped it, and finally adjourned it only, And pray, how can 


any body determine that the reſolution, damnatory of general warrants, will 


not be followed by an adreſs to the king, to deſire his majeſty would direct 


this reſolution to be communicated to the privy council and the ſecretaries 
offices, to the end, that no more ſuch warrants may for the future be iſſued 


from ae; and by an order that this addreſs ſhould be preſented to his 
majeſty, by ſuch members as are of his privy council. The reſolution would 


then tend to an other act of parliamentary proceeding, would be followed by a 


directory vote, and by an order which is the final and executive act of the 
Houſe ; ſo that the Conſiderer's rules, or clerk-like formalities, may be eaſily 


. complied with in the preſent caſe, if any man can rea/ly think they will add 


aught to the weight or propriety of the reſolution itſelf. But, if he ſhould 
farther inſiſt, That the reſolution muſt likewiſe ariſe from ſome other parlia- 
mentary proceeding, it being impoſſible to connect it now with any thing 
that paſſed the laſt ſeſſion (albeit the queſtion was only adjourned then,) eſpe- 
cially as the complaint againſt Mr. }/66 and Mr. 7/04, is totally diſcharged ; 
I can tell him that, in my apprehenſion, it is not too late to move a com- 
plaint againſt the ſecretary himſelf, which perhaps, would have been at firſt the 


moſt becoming the dignity of a houſe of parliament, and the moſt conſtitutional 


(altho* not the moſt reſpectful, complaiſant or tender) way of . proceeding z 
and therefore, it is worthy the conſideration of adminiſtration, whether the 
fimple, independent reſolution, ſhould it be moved again, will not, every thing 
conſidered, be for themſelves, the moſt eligible of all. The exotick compiler 


of the metaphyſical conſiderations need be under no concern about its regularity. 


It will be perfectly ſo. Otherwiſe, let me aſk him, how That momentous 
reſolution touching an EKrg/i/þ parliament's right of taxing the colonies could 
be juſtified ? It was an independant, ſubſtantive reſolution, followed- by no- 
thing ; and yet was a reſolution not only of extreme magnitude, but of the 


* moſt general and higheſt legal nature, involving in it a deciſion of the firſt 


and moſt fundamental principles of liberty, property, and government, and 
well worthy alſo, as to the temporary policy of it, the mot ſerious of all 
confideration. This was reſolved too, if I am informed right, at the cloſe of 
the night and at the riſing of the houſe: ſo that every body muſt have taken 
it as a clear thing, that they could at any time come to a reſolution upon any 
general point of law, whenever they ſhould ſee it expedient fo to do. Sed 
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8. 
nay farther, there is no Bill of Exceptions or 
Cauſe, now in agitation, where this point can be 
made: ſeeing, in the firſt place, it muſt be ſpewn 
that the Secretary of State is a Juſtice of Peace 
within the meaning of the Statute; and next, 
that there was a probable cauſe for arreſting Mr. 
| Leach, &c. before the legality of the warrant it- 
ſelf can at all come in queſtion, or be material. 
Let the frame of the warrant have been ever ſo 
legal, unleſs the perſon who iſſued it was a Juſtice 
of Peace within the words of the act of Parlia- 
ment, and unleſs there was alſo a probable cauſe 
for apprehending Mr. Leach, &c. the perſons who 
executed the Warrant are not juſtifiable, any more 
than the Secretary who iſſued it. Now, there is 
not the leaſt colour in /aw for maintaining that any 
man as Secretary of State is a ſtatutable Juſtice of 
Peace, nor the ſhadow of a falt to prove Mr. 
Leach, &c. to be the Author, Printer, or Pub- 
liſher, of No. 45, nay the Jury found the con- 
trary; and yet not one, but both of theſe matters, 
muſt be fully eſtabliſhed, before the warrant itſelf 
can come under conlideration. For, I cannot be- 
heve, until I fee it actually come to paſs, that any 
Court, out of complaiſance to any advocate, will 
invert the order of things, and conſider that point 
firſt which is laſt in courſe, and which can only 
operate at all in favour of the Defendants, after 
the former have been eſtabliſned. A hardy aſſer- 
tion to the contrary gains no credit, when it ſtares 
Common Senſe in the face; nor has it any other 
effect than that of turning ones eyes with aſtoniſh- 
ment and indignation upon the deſperate aſſertor. 
It is, I allow, commonly ſaid, that if Truth be 
againſt a Man, be will be againſt T ruth; but then 
there ſhould be ſomething in the way of ſaying 
that will pur a gloſs upon the matter, in order to 


obtain a ä credit to it. Above all ſuch 
crazy 
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crazy ſtuff ſhould never be committed to paper; 
the botchery will be preſently ſeen through, and 


the unſkilful tinker damned. However, I will fur- 
ther venture to affirm, with reſpect to the legal! 
of the warrant, that no Eugliſb lawyer thinks the 


point of magnitude for its difficulty, requiring learn- 
ed diſcuſſion, or mature conſideration : altho* many 


a man might be of opinion, when the liberty and 


property of a repreſentative of the community 
were broken in upon by a miniſter of the Throne, 
Parliament would interfere, that the privileges of 
the Legiſlature might be vindicated with dignity, 


that is, by the Legiſlature itſelf ; the private re- 


medy of action or indictment being too ſmall for 
| ſome caſes, and the ordinary Courts of Juſtice too 
| feeble to cope with ſome malefact ors. 


The Conſiderer may miſrepreſent and then con- 


temn, if he pleaſes, my way of Reaſioning about 
the Seizure of Papers, let him but agree with me 
in the Law upon that head. I write not for the 
ſake of Abuſe or Altercation, but of the juſt liber- 
ties of Engliſhmen. I deſire to offend no man, 


who does not counteract or betray them, and I 


care not whom I offend that does, or attempts to 
do, either. In the reign of Charles the Firſt, the 
Commons reſolved, That the Searching and 


Sealing of the Chambers, Studies, and Papers, 
„ of Mr. Holles, Mr. Selden, and Sir John Elliot, 


„ being Members of Parliament, and iſſuing out 


«© Warrants for that purpoſe, are Breaches of Pri- 


© vilege:” And alſo, © That Mr. Laurence 


* 


Whittacre, being a Member of the Parliament, 
* quarto Caroli, and entring into the Chamber of 
Sir John Elliot, being likewiſe a Member of that 


A 


Parliament, Searching of his Trunk and Papers, 


«& 


and Sealing of them, is guilty of a Breach of 
Privilege of Parliament, this being done before 
the Diſſolution of the Parliament.“ 
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The Confiderer indeed ſays, he cannot form 
« to his imagination any legal or political reaſon, 
even in high treaſon or other public danger, 
< for the n and d e ſeizure of 
« papers.” 

This carries a very handſome appearance with 
ir But then, in page 13, he aſſerts that © the 
* proſecutor is at liberty to avail himſelf of hat- 
ever he can find in the houſe or on the perſon, 
c to prove the truth of his charge.” Now, How 
is this conſiſtent with the foregoing or founded in 
: notions of law? For, without information on oath 
affecting particular things, nothing can in any 
"caſe be touched or examined, much leſs ſeized 
and carried off. Let the contrary be admitted; 
and whenever an Attorney General ſhall think fit 
to file an information, or a Secretary of State to 
take up any man, be it ever ſo groundleſsly, his 
- houſe and all his papers may be rummaged and 
gutted by this ſort of law, that is, upon mere 
Political ſuſpicion, in order either to fiſh for evi- 
dence really to prove him a libeller, or elſe for the 
ſake of other intelligence which a jealous miniſter 
ng hag 2 wiſh for and not know otherwiſe how 
to come at. Every private paper, according to 
this Joftrine, might be ſcrutinized by the ex- 
aminer; for, without doing ſo, how could he 
determine whether ſomething could not be proved 
from thence? And yet, no information all this 
while on oath might be given either to Mr. Attor- 
ney or Mr. Secretary. In a word, once admit the 
principle, and all the conſequences of an unlimited 
State Inquiſition follow of neceſſity. But, it is really 
abſurd to ſuppoſe This can be law, when nothing 
can be taken from any man, in a legal way, with- 
out ſome ſpecific criminal charge againſt it founded 
on oath, or on the view of the magiſtrate or ap- 


prehender accompanying the criminal fact. 8 
of | | E 


| 8 

He then proceeds very ſillily to ſuppoſe that 
evidence will not be admiſſible, if got by violence, 
and aſks a fooliſh' queſtion upon this ſtrange ſup- 
poſition. But quod fieri non debet, facbum valet; an 
unlawful manner of coming by papers will not 

revent their being evidence when produced. 
The only thing that is. plain from this raw writer 
is, that he himſelf has no certain notion e the 
matter at all. 

He allows that when a Jury finds a man guilty 
of murder or a libel, they pronounce him _ guilty 
of that fact which the law calls a murder or @ libel, 
and ſays that beyond: thoſe hounds the Fury have 
nothing to do with the law. This is enough for my 
preſent purpoſe, and therefore it is not neceſſary 
for me to ſcan the whole of his law-doctrine, 
however exceptionable it may be, concerning 
Jurors; altho' the old books moſt certainly ſay 


the Jury are judges of the law, as well as the fact, 


in all caſes, if they pleaſe to take it upon themſel ves. 
Lilburn, it is very well known, immediately after 
his acquittal, publiſhed his trial, and in a remark- 
able frontiſpiece prefixed to it, proclaimed to the 
world that he had been acquitted by the integrity 
of his jury who v ere judges of the law as well as the 
fact. It perfectly amazes me that the Cogſiderer 
thould work himſelf up to affirming, it is contrary 
to their oath, when any man need but read it to 
ſee there is not the ſemblance of a foundation for 
ſo ſcandalous and wanton an aſſertion. Indeed, 


his conceptions in general of juries ſeem by much 


too lowly and contemptuous, owing I preſume to 
his education on the northern ſide of the Tweed, 


where very little uſe is made of them, the law of 


the country ſervilely treading after that of Imperial 


Rome which was calculated forempire and vaſſalage, 


and not for freemen or a commonwealth. A like 


prejudice has drawn ſome other people into many 
a ſcrape 
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a ſcrape which but for this I fancy they would not 
have fallen into. F 
In ſtrictneſs, the Law of England in a judicial 
way Knows no other prof but before a Jury and 
If a man, for example, conceives himſelf allu- 
ded to in any defamatory writing, altho* not 
named nor perſonally deſcribed, eſpecially where 
the character he imputes to himſelf is ſuppoſed of 
ſomefuture age, He'muſt take the ſenſe of a Jury 
upon it. A Judge cannot determine the matter; 
it is not within his power, it is no part of his 
province, to aſcertain an innuendo : nor can the 
party himſelf be examined, for nobody is required 
by our laws to furniſh evidence againſt himſelf. 
In ſhort, as no Starchamber exiſts at preſent, ſo 
nobody can be puniſhed upon the mere preſump- 
tion of the King's Judges; nor can a diſcovery be 
forced from the party by any torture of examina- 
tion or confeſſion. Twelve indifferent men, his 
fellows, muſt find on their oaths that the writing 
complained of was knowingly and maliciouſly put 
forth by the accuſed in contempt and diſparagement 
of the Accuſer. This is the only legal proof in 
ſuch caſe, whereon any judgment can be founded. 
So nice were our anceſtors, after the Revolution, 
even with reſpect to innuendos confirmed by the 
verdict of a jury, that the Lords in reverſing the 
judgment againſt Sir Samuel Bernardiſton, de- 
clared . The information, being grounded upon 
« Letters, which in themſelves were not material, 
« but made ſo by innuendos or ſuppoſed or forced 
© conſtructions, ought not to be allowed; for, 
ce all accuſations ſhould be plain, and the crimes 
« aſcertained.” 7 6 © 
In good faith, no Enghbman ſhould be con- 
ſtrued or innuendoed into a fine or a jail even by 
a Jury, much leſs by a Judge without any trial 
whatever 


. „ | 
whatever by his peers. - Who is meant or what 
is meant by any writer is in every caſe to be re- 

ſolved by. his Country. No affidavits will ſerve 

the purpoſe. And, whenever a contary doctrine 
ſhall take place, the Conſtitution of this country 
will ſoon be deſtroyed and the liberty of every 
man in it lie at the mercy of his Majeſty's Judges: 

Is this what any man deſires or will yet a while 

endure ?: It will not only be over with the true 

Engliſh Conſtitution 3 but a man may boldly ſay 

alum eſt de republica. Perchance too, Chaos will 

not come again, for I am afraid of a much worſe 
thing, and that 1s lifeleſs ſlavery. The time will 
then exiſt which the modern Brit; Hiſtorian only 
feigns of our generous Anceſtors, when parlia- 
ments will be confidered as an ornament and not as 

ential to the State, and no lawyer have even an 
idea of Liberty; for, according to him, the 
exuberant happineſs of Engliſhmen under the firſt 

Stuart, made them, firſt rich and wanton, and 

that wantoneſs gave riſe to extravagant notions; | 

and theſe at length, by jumbling inceſſantly to- 
gether, fell caſually into the ſhape of political 
freedom, and thus in the golden reign of this 

Scottiſh Solomon, the notion of an Engliſ con- 
ſtitution was ſomehow conceived, produced or 
made. | 

Not only the reaſon of the thing, but hiſtory, 
warrants me in foreboding this conſequence -from 
ſuch tenets. In the days of our ſecond Scottiſh 
prince, Charles the martyr, when our old Magna 
Charts liberty was ebbing very faft, and this antient 
conſticution verging to an end, the Starchamber 
lifted its creſt higher than ever, and ſuperſeded 
the uſe of Juries and all other Judicatories. The 
ſecond day of Hilary Term, 1637, an Information 
was preferred in the Starchamber by the King's 


Attorney-General againſt Lilburn and Warton, for 
9 5 "4H the 


of . 1 

the unlawful printing, publiſhing and diſperſing 
of libellous and ſeditious books, contrary to the 
decree of that Court, which was verified by AV. 
davit. They were brought up to the Office, but 
refuſed to take an oath to anſwer interrogatories, 
faying it was the oath ex officio, and that no free- 
born Engliſhman ought to take it, not being bound 
by the law to 'accuſe himſelf. Their Lordſhips 
nevertheleſs ordered, the oath to be tendered 
again, and again, in open court, and the delin- 
quents ſtill refuſing it, and to be examined, ad- 
judged them to be guilty of a very high contempt 
and offence of dangerous conſequence and evil 
example, and worthy to undergo very ſharp, {cvere 
-and exemplary cenſure, which might deter others 


from the like preſumptuous boldnets in refuſing to 


take a legal oath, without which many great and 
exorbitant offences, to the prejudice and danger 
of his Majeſty, his kingdoms and loving ſubjects, 
might go away undiſcovered and unpuniſhed; and 
therefore ordered them to be committed to the Fleet 
untill they ſhould conform, and to pay 300 l. apiece, 
and before their enlargement to become bound with 
good fareties for their good behaviour; that Lilburn 
_ ſhould be whipt through the ſtreets from the Fleet 
ta the Pillory, and from thence be returned to the 
Fleet, there to remain according to this decree.” 
In April, Eaſter Term, this ſentence was rigoroully 
executed. But Lilburn, whilſt he was whipt at 
the cart and ſtood in the Pillory, ſpoke irreverently 
and toſſed about pamphlets. The Starchamber, 
then fitting, being informed of this, immediately 
ordered. him to be gagged, and made a further 
order © that he ſhould be laid alone with irons on 
his hands and legs, in the wards of the Fleet where 
the baſeſt and meaneſt ſort of priſoners are uſed to 
be put, and that e wrden of the Fleet ſhould 
take eſpecial care to binder the reſort of any 5 on 
| | 20 Al- 


(23) E 
avbatſoever to him, and particularly that he ſhould 


not be ſupplied with any hand, and to take ſpecial. 


notice of all letters, writings and books brought 
unto him, and to ſeize them, and to take notice 
from time to time who they be that reſort to the ſaid 
priſon to viſit the ſaid Lilburn or to ſpeak with him, 
and to inform the board. Their Lordſhips further 
ordered that the Attorney and Sollicitor General 
ſhould ſtrictly examine Lilburn whether he did, 
during the time of his whipping and ſtanding in 
the Pillory, utter any, and what ſpeeches ending 
to ſedition or to the diſhonour of the ſaid Court of 


| Starchamber or any member of the ſaid Court, and 


who heard them; and whether he threw about any 
and what ſeditious books and pamphlets, 4nd of 
whom-he had them; and what other material cir- 


cumſtances they ſhall think fit to examine upon, 
for better finding out the truth, and thereof to 


make certificate with their opinions.” Lilburn in 
conſequence of this, continued in priſon till Nov. 
1640, when the firſt parliament begun, and then 
he was releaſed. And upon the tranſmiſſion of 


the caſe from the Commons with the Starchamber 


ſentence, the Houſe of Peers, after an examination 


of the whole proceedings and a due conſideration 


of the ſentence, adjudged “ that the ſame and all 
proceedings thereon ſhould forthwith be vacated, 
obliterated and taken off the file, as legal and 
moſt unjuſt, againſt the liberty of the ſubjeft and the 
law of the land and Magna Charta, and unfit to re- 
main upon record.” 7 

To all the Coſiderer ſays, with reſpect to Juries, 
it is a ſufficient Anſwer, that, Whether any Paper 
be a Libel tending to, &c. againſt the Peace, if at 


all a matter of law, it is that fort of matter of law 


which is neceſſarily blended with fact, and therefore, 
according to him, is the proper province of a 
Jury. And altho' he repreſents the people likely 
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to be equally partial with the court, I do not 


conceive where or how that can happen, unleſs a 
court ſhould at any time diſcontent or act againſt 


the whole people, and that is a caſe I cannot ſup- 


poſe. The conteſt, in a public libel, lies between 


the miniſtry and ſome particular people; therefore, 


the jury, unleſs taken from among thoſe very 

eople (which cannot be) may be very impartial, 
Alto! the court cannot be fo. After ſaying this, I 
ſhall leave the Conſiderer the uninterrupted fatis- 


faction of aſſerting Truth to be a crime in a public 


libel, and of infinuating, that it is better the 
writer ſhould be puniſhed on that account, than 
the perſon truely charged by him be expoſed, 
altho he were even guilty of a capital crime. 


Let him, if he will, lay down this to be good 
law in a criminal proſecution, but not to be ſo in a 


civil action, againſt a ſuppoſed libeller. Indeed, 
in a note on this part of his performance, he de- 
clares a libel to be a crime upon this principle, that 
& whatever carries a preſent injury to the peace of 
* another, does ſo to the peace of the ſtate ;"* 


ſo that, by this way of reaſoning, whatever breaks 


the peace of mind of any old woman is a breach 
of the public peace of the kingdom. But this 


enthymem reverſes the rule of logic, 


Hllogizari non eſt ex particulari, 


or as a Chriſt Church- man would ſay, ex aligus non 
ſeguitur omne. The poſition, in reality, is new 


aud ſo extenſive, that let any man have a hand in 


detecting the conduct of a political knave, and by 
virtue of it, he will be amenable to a criminal court 
for ſuch his proceeding, as if it were really a mal- 
verſation. The Confiderer ſays very truly (I be- 


[er 7 © this principle ſeems at firſt to have taken 


* place with a view to bring libels to the juriſdic- 
6 tion 
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t 5 tion of the Starchamber;“ but, 1 hope, he 1 ö 
1 would not, from his particular approbation of it, # 
3 or out of reverence to that aboliſhed court, ad- 1 
. viſe or endeavour the introduction of it into the | | 
1 King's Bench. I am obliged to him, however, in | 
5 the ſame place, for admitting that the principle on 1 
7 which judges and legal writers hold a libel to be 1 
J criminal, is its tendency to a breach of the peace; be- 'F 
1 cauſe, what only tends to, cannot be itſelf, a a ] 
E breach of the peace, as the thing tending to can- C 
C not be one and the ſame with the thing tended to; F 
e and conſequently ſuch tendency cannot by any poſ- 1 
n ſibility be an aFual breach of the peace. Havin 

, ſaid this, I will now take my fare wel of my flimſy 

I antagoniſt, and hope another time he will be con- 

d vinced that plain fact and common ſenſe, are not 

g. to be overcome by metaphyſical quiddities and 

, unſubſtantial forms. The preſent argument, let 

3 mee aſſure him, is above his encounter, and he 

it will do well upon a future occaſion, as well as his 

f abettors, to 

22 f 

8 — remember Milos end, 

h _ Wedg'd in that timber which he ſtrove to rend. 
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On Saturday the Fir/? of June will be pubiſhed, Price 1s. 


Ar New Pamphlet, to be continued Monthly, entitled, 


The Political Magazine; or 
MONTHLY REGISTER 


of InTERESTING PaPERs, LITERATURE, and 


- Pustic TransacTiIons. Conſiſting of 


Original Letters, Eflays, Poetry, Se. 


Ona great Variety of Subjects. A conciſe Account of new 


» Books. And a Collection of ſuch Pieces from the Pub- 
lic Papers as are worthy of Preſervation. 


ö LONDON: Printed for J. ALMON, oppolite Burlington- 


Houſe in Piccadilly. 


To the „ 


HE many Objections Which have been lately wats | to 
Printing ſeveral Political Eſſays in the Public Papers, 
ſapgeſted the firſt Idea of this Deſign. Therefore to thoſe 
able and learned Gentlemen, who have furniſhed ſo many 
Judicious and admirable Letters through thoſe Channels, this 
is immediately offered. Here they may be aſſured of meeting 


with that Freatment which their diſtinguiſhed Merit ſo juſtly 


deſerves; and to them it will be ſufficient to obſerve, that their 
Eſſays will be printed with Cortectneſs and Accuracy, without 
being either mangled or mutilated. The Want of ſuch 2 
Channel has for ſome Months been greatly complained of, and 
now that it is opened, the Editors flatter themſelves it will 
meet with Encouragement, | 

To the Public at large, it may be neceſſary to ſay a few 
Words of the Plan, and they ſhall be as few as poſſible, Each 
Number will in ſome meaſure be divided into three Parts. 
The Firſt will be Miſcellaneous, conſiſting of ſuch Onginal 
Pieces as we ſhall be favoured with from Time to Time by the 
Public. This of Courſe will be the moſt entertaining Part of 
the Work, and therefore the ſtrifteſt Attention will be paid to 
it. Letters on all Subjects, which can be either uſeful or en- 
tertaining to the Public, will be gratefully received by the 


| Pabliſher, who will defray any Expence of Conveyance. 


The Second Part will contain a ſhort and impartial Account 
of all Political Books and Pamphlets which appear during the 
Month ; giving the Reader juſt the Contents or Subſtance of 
each, and ſtating, in as few words as poſſible, the Auttor's 
Deſign. This is that Kind of Criticiſm (if it may be ſo called) 
for which the Public have long wiſhed, and it is hoped will at 
length find. 

The Laſt Part will conſiſt of à Collection of ſuch Letters, 
Hints, Oc. as appear in the Public Papers, and are worthy of 
being preſerved. To which will be added, An hiſtorical Detail 
of all public Tranſactions, particularly ſuch as concern our 
own Country, and a Chronicle of leſſer Events, 


D printed for . AL MON, in Piccadilly. 


1. LETTER concerning JuxiEs, LIBELS, WARRANTS, 

the SgEIZURE of Papers, and SurETIEs for the 
Peace or BeHavious. With a View to ſome late Proceedings, 
and the Defence of them by the Majority, upon the principles 
of Law and the CONSTITUTION. Fifth Edition. Price only 
1s. 6d. 


2. ALerrzz from Canvos to the Punic ADveRTISER, 
on ſome late intereſting Trials, and other points of civil liberty, 
Second Edition. Price 1s. 

. The STaTE of the NaTion, With a preliminary defence 


of the Buycer, and a Poſteript. Fourth Edition. Price 1 s. 


. The BupcGeT. Inſcribed to the Man who thinks him- 
| felt Miniſter. Quarto, Tenth Edition. Price 18. 


5. The TRiAT of Mr. WILLIAH OwEN (never. before 
printed) Bookſeller, near Temple-Bar, who was charged with 
the Pablication of a Libel againſt the Government in 1751, of 
which he was acquitted by a Jury of free-bora Engliſhmen, 

Citizens of London. The principal Speakers in this Trial, for 
the Crown, were, Sir Dudley Rider, Attorney-General, af- 
terwards the famous Chief Juſtice of that Name, and Mr. 
William Murray, Sollicitor-General, now Lord Mansfield and 
Chief Juſtice of the King's Bench. For the Defendant, Mr. 
Ford, fince dead; and Mr. PrxaTT, now Chief Juitice of the 
Court of Common Pleas: Whole Speeches are all printed as 
nearly verbatim as poſlible. To which is prefixed, the 
whole of the remarkable TRTIAL of Joix PETER ZEN ER of 
New York, Printer, (which for ſome time has been very ſcarce) 
who was alſo charged with printing and publiſhing a Libel 
againſt the Government; of which he was acquitted by an 
honeſt, independent Jury, With a Narrative of his Caſe. 
Price only 15. (Zenger's Trial alone, was formerly ſold for 
is. 6d.) “ In an age of Perſecution, when few People dare 
to write and fewer ſtill to print, theſe 'Trials ought to be ant- 
verſally read by every true Friend to EN ISH LIBERTY; who 
will here ſee two of the moſt noble ſtands which have been 
made fince the Revolution, in Defence of ConsTITUTIONAL 
FREEDOM, 


6. A Collection of IxERESTIxG LETTERS from the public 
Papers, from the Time that Lord BuTe was elevated to the 
Treaſury, to the Death of the late Earl of EcrREmonT, in 
Three Volumes. Price 75s. 6d. ſewed, or gs. bound and let- 
tered. *,* A Fourth Volume will be publiſhed i in a few Days, 
which continues the Letters to the preſent Time. 


7. An Account of the late Right Hon. HENRY BiLsoN 
Lecce. With Ortcinar PayeRs, Price 15. 


8. The RicuT of APEAL to JukIts in Cauſes of Exciſe 
aſſerted. Second Edition., Price 18. 


2 
, p aw 0 : ; 8 S K an gots a - . l Ig 3 ue oy rr Nt Fo n 1 4 — 
e e ee eee eee $* A n 
. - k - * — — 4 , Sens ray n IDES Pie 1 ** 
: ON dad E 2 . . 2 l 
nl. W _ 2 meth 2 - 


1 
0 
1 2 
1 
3 0 
C * 
4 
* * 
4 ä ; 
25 
14 . 
þ 5 
7 
'S = 
: "> 
£4 
** 
I” 
I = 
JR + 
We. + fo 
7 =. 
* 4 4 
11 
- 2 
k % 
N 12 
1 
ot by 
= þ I 
- 7 
3 7 
1 
; * 1 + 
k : 43-1 
+ i i 1 
* . 
1 5: 24”. 
U 4 
18 
2 2 
7 . 
1 
- "vs 3 
1 
3 
8 
4 . 
5 . 
N , 
7 4 
-=* - 
« py of 
. 1 
* 1 
c q aq 4 0 
4 21 
19 4 2 
4 S - 
7 
= i by 7 
* 
Gs 
> © BE 
1 1 
Vi 
* * WS 
s I Fo. 
34 © 
* 
4 LY 
J * 
Al © 
I 1 
2 - 7 
* us 
N 8 
7 
* 
5 4 
1 
* 
+8 17 
4 2 
* 12 
2 ; 
5 F 
© = 
: $545 <7 
5 ' 
7 
. 1 
þ 
# 7 48 
4 1 48 
5 : 6 
"1 4 
3S 
= S 
b > & i 
— = 
* >. - 
; A 'S : 
4 * 
3 
38 6 
, . 
— 7 
_ i 
: 34 
Mi 
I, 
13 | 
* 8 
1 
* AX * 
5 2 
1 25 * 
1 
# 
* 
2 1 
— 5 
74 7 
7 
R. 
3 
x 
» — l 
. + © 
, and 
F - 
5 
4 A 
> 
. 7 ; 
phe 4 
"FN 
—_ > 
© 3 
4 : 
8 7 - 
: 4 
"F 
7 2 
_— 7 
Ws 
* DT, 
f : 7 
5 x 
L 
_ 
C 4 7 
= 
- "_— 
1 
_— 
T7 
„ 
4 * 
Wo. 
: 8 * 
WK © 
WF 7 
4 2 
5 
£ 5, 
Fu 4 
3 
1 
3 
-# 
2 
k LF. 
£ wo 
3 * 
E 41 
12 
> 
*& i 
8 
3 ; 
* * 
AS 
by; 
#: 
5 > 
5 7 
= 
: {i 5 
0 92 
8 
>” a 
=: * 
5 
T 
7 45 7 
PS 1 
- 4 E 
<< XX 3 
% 
=. 8 
: - 
cc 
= T 
N 
2 
2 
4 . = 
2 & 
: 
- 


e 


LTHOUGH the following Apvirions 
(made at different times to the Letter on Li- 
els, &c.) were printed with the former Edition of 
the Pefteript, yet as there is reaſon to believe ſe- 
veral Gentlemen who bought the Second or Third 
Editions of the Letter, have not had theſe Addi- 
tions, they are again reprinted; in order that they 
may ſtill have an Opportunity of making their 
Copies as complete as it they were to buy the 
Book now. BY | | 


ADDITIONS 
| ro THE 44 
SECOND EDITION, 
weed O WHICH 


All the Pages mentioned refer. 


—-— 


In page 6, after the ſecond paragraph, read the 
1 following: © | 
KING of England may be conſidered in two re- 
A ſpects, either in a public or private capacity. In 
| the latter he may, as a man, indulge his own hu- 
mour, in the eſtabliſhment of his houſhold and the choice 
of his immediate fervants. But in the former, he is wholly 
a creature of polity; his crown, his power, and his re- 
venue are derived from and circumſcribed by act of par- 
liament. He is indeed the firſt in rank of the three inde- 
pendent parts of the legiſlature, and the executive hand of 
the whole; but the miniſters and officers by which he 
carries on the government are the ſeryants of the com- 
munity, and the public weal is the ſole object of the 
entire political frame. In order, however, to preſerve a 
proper reſpect and chaſtity of Idea with regard to the 
crowned hel the royal name is never to be introduced 
into any queſtion of public tranſactions. And therefore 
it is eſtabliſhed as a maxim The King can do no wrong, &c. 


In page 7, infleed of the lines from 12 to 18, read 
| the following: 

In proceſs of time, miſdemeanors came to be ptoſe- 

cuted by an information filed by the King's coroner or At- 

torney, that is, the maſter of the crown office ; and this 


was conſidered as the preſentment of the King, &c. 
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Alt the bottom of page 8, adds as follows : 
An information has been frequently filed, and the mi- 
ſerable object of it awed into giving ſecurity for his future 
behaviour, without any legal ground for either, or ſerious 
deſign of proſecution ; and in this ignominious ſtate of 


apprehenſion and bondaye has he been kept for years to- 
gether, without either being ever withdrawn. 


In page 11, line 26, after the word Thought, add 
the following: 


& Whether any act was done or any word ſpoken, 
* in ſuch or ſuch a manner, or with ſuch or ſuch an 
< intent, the Jurors are Judges. The Court is not 
<« Judge of theſe matters which are evidence to prove or 
4 diſprove the thing in iſſue.” This is our law, both in 
Civil and criminal trials, altho' the latter are by far the 
moſt material, becauſe what affects our perſon, liberty or 
life is of more conſequence than what merely affects our 


property. 


In page 12, between the firſt and ſecond paragrapbs, 
Dut the following: 

The ſtatutes againſt Slander and Scandalum magnatum, 
(namely the 3d Ed. I. 2d and 12th Ric. II.) direct only 
that he who . ſhall be fo hardy to tell or publiſh any falſe 
< news or tales, whereby diſcord or ſlander may grow 
b between the king and his people, or the great men of 
<< the realm, ſhall be taken and kept in priſon until he 
has brought him into the court which was the firſt author 
« of the tale,” p 


 Tuſtead of the two laſt lines in page 2 3, and the firſt 
12 in page 24, read ihe followggg : 


Any motive of public concern; and ſome of his rea- 
ſons againſt it, indifferent men thought the ſtrongeſt in 
its behalf, namely the delineation of our boundary 
in North America, which, altho' the courſe of a great 
river is made to deſcribe, he objected to, becauſe its 
extremely diſtant /aurce could neither be aſcertained 
or denominated. His diſcourſe, it was remarked, fa- 
youred more of a draughtſman arguing exceptions, tl:an 


of a ſtateſman diſcuſſing a treaty. And nothing A 
; ike 
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(3) 

like it can be recolleQed, ſaving one equivocal ſpeecti 
of a ſimilar texture, delivered in another place, but at 
the ſame time and upon the ſame occaſion ; where the 
arguments were ſo artificial, qualified and verbal, without 
edge or ſubſtance, that it would be extremely difficult to 
put into clear and diſtin propoſitions, what was either 
affirmed or denied touching any of the articles them- 
ſelves. Indeed, I could never determine whether he had, 
or had not, a good conception of our foreign intereſts, 
altho' I am perſuaded he had a thorough one of all the 
domeſtic connections among us. I might add, that when 
a bill for a militia was preſented, altho' he liked the 


name and ſpeciouſly commended the deſign, yet he foreſaw 


great difficulties and infinite danger in it, recalled to mens 
minds the public evils that followed from arms being put 
into the hands of the people, no leſs than the deſtruction 
of royalty and the ſuppreſſion of peerage; and fo found 
innumerable objections, both religious and political, to 
the form and the ſubſtance of the ſeveral clauſes, and to 
ali the regulations propoſed. The tide, however running 
for the meaſure, both as a national ſtrength and a counter- 
poiſe ta a ſtanding army, he ſuggeſted ſeveral enervating 
amendments, to reduce the number propoſed one half, 
and to have the other either officered wholly by the crown, 
or elſe unofficered at all, as a mere fund in the hands of 
the King, for the better ſupply of his ſtanding army. The 
number was accordingly curtailed, and other qualifications 


took place. But, at laſt, when the bill became an act, 


things were ſo managed in his particular county, that the 
militia was never either embodied, or commuted for in 
money, in ſpite of the alternative laws for the purpoſe. 
He was apparently a principal man, &c. | 


Alt the end of the firſt paragraph in page 31, add the 


following : 


The notion of purſuing a libeller in a criminal way at 
all, is alien from the nature of a free conſtitution. Out 
ancient common law knew of none but a civil remedy, 
by ſpecial action on the caſe for damages incurred, to be 
aſſeſſed by a jury of his fellows. Indeed, the doctrine 
in courts of law uſed to be, that, © no writing what= 
*< ever ĩs to be eſteemed a libel, unleſs it reflect upon ſome 
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& particular. perſon.” There was no ſuch thing as a 
public libel known to the law. In order, however, to 
_ gratify ſome of the great men, in the weak reign of 
Richard the 2d, ſome acts of parliament were paſſed 
to give actions for falſe tales, news, and ſlander of peers 
or certain great officers of ſtate, which are now termed 
de l magnatum. Before that time, or at moſt the 
3 Edward I. no mere words were actionable, unleſs ſome 
ſpecial damage thereby was alleged and proved. Even 
now-a-days the courts of common law will not ſuſtain ac- 
tions for mere obſcene diſcourſes, by word of mouth or 
writing, or for ribaldry. They leave ſuch ſpiritual con- 
cerns to the eccleſiaſtical cenſures of courts-chriſtian. 
And it is very notorious from hiftory, that the moſt 
ſanctified and pharaſaical miniftries and reigns, when the 
church has been ſounded the moſt, have been the moſt 
corrupt and laviſh. 5 „ 
The whole doctrine of libels, and the criminal mode 
of proſecuting them by information, grew with that ac- 
curſed court the ſtar- Ke wg All the learning intruded 
upon us de libellis fameſis was borrowed at once, or rather 
tranſlated, from that flaviſh imperial law, uſually deno- 
minated the civil law. You find nothing of it in our 
books higher than the time of Q. Elizabeth and Sir Edward 
Coke. E: | 


After the paragraph, page 32, ending with any le- 
giſlature, read the following large addition: 

In fpeaking of ſureties, I have not entered into the dif- 
ference between thoſe for the peace, and for the good behav: - 
our; but the latter are certainly by much the moſt to be 
dreaded For ſurety of the peace cannot be broken 
without ſome act, as an affray or battery, or the like. 
©. Whereas (according to my Lord Coke) ſurety de bone 
« ge/iu, or good abearing, conſiſts chiefly in that a man 
« demean himſelf well in his port and company, doing 
ce nothing that may be cau/e of the breach of the peace, 
6% or of putting the people in fear or trouble.” In ſhort, 
it affords more room for a latitude of conſtruction, or 
for a Judge's diſcretion, which is very apt to operate 
againſt. the ſubject, and ſhould therefore be ſddiouſly 
avoided, | 2 
The 


» 


(5) 

The truth is, at common law, ſurety for the good be- 
haviour could be demanded in no caſe before conviction by 
a jury. Binding to the good behaviour was a diſcretion- 
nary judgment, given by a court of record, for an offence 
at the ſuit of the King, after a verdict; trial by his peers 
being an Engliſhman's birth-right in all charges, not to 
be taken away but by act of parliament. 

„Originally, wardens or conſervators of the peace, were 
ec wont to be elected in the full county before the ſheriff; 
<< they had only co-ettion or prehenſion in a few caſes, and 
& no juriſdiction in any cauſe. 

„ But, when young Edward the 3d, by the means of 
© his mother and Sir Roger Mortimer, had forcibly got 
c poſleflion of his father's crown, He inſtituted keepers, 
„ commiſſioners, or juſtices of the peace, as fo many 
„ ſpecial eyes and watches over the common people, 
e whereby the election of conſervators of the peace was 
< taken from the people, and tranſlated to the aſſignment 
* of the King. Theſe juſtices were not ordained how- 
<« ever, to reduce the people to an univerſal unanimity, but 
< to ſuppreſs injurious force and violence againſt the per- 
« ſon, his goods or poſſeſſions. In this matter of the 
< peace (continues Mr. Lambard) the law of God re- 
„ ſpects the mind and conſctence, the laws of men do 
look but to the body, hands and weapons: and there- 
<« fore, furious geſture and beaſtly force of body (and not 
every contention, ſuit and diſagreement of minds) is 
<< the proper ſubject about which the office of the juſtices 
© of the peace is to be exerciſed.” EARS 
| Before the 2d of Edward 3, juſtices could only report 
to the parliament ; but, by that ſtatute, they had power 
to puniſh diſobeyers, and reſiſters. And the 34th of the 
{ame King enacts, that in every county ſhall be aſ- 
< {igned for the keeping of the peace one Lord, and with 
5 him three or four of the moſt worthy in the county, 
with ſome learned in the law, and they ſhall have power 
to re/irain misfeaſors, rioters, and all other barrators, 
and to purſue, arreſt, take and chaſtiſe them, accord- 
ing to their treſpaſs and offence ; and to cauſe them 
* to be impriſoned and duly puniſhed, according to the 
law and cuſtoms of the realm; and alſo to inform of 
them; and to inquise of all thoſe that have been pil- 


lors and robbers in the parts beyond the ſea, and be 
| «© now 
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« now come again, and go wandring, and will not 


e labor as they were wont; and to take and arreſt all 


« thoſe that they may find by indictment, or by ſuſpicion, 


< and to put them in priſon ; and to take of all them 
'& that be not of good fame, where they ſhall be found, 


< ſuffictent ſurety and mainprize of their good behaviour 
de towards the King and his people, and the other duly 


"<< to puniſh, to the intent that the people be not by ſuch 


« raters or rebels, troubled nor endamaged, nor the peace 
<< blemiſhed, nor merchants nor others paſſmg by the high. 


< ways diſturbed, nor put in the peril which may hap- 


<< pen of ſuch offenders.“ Now, it is plain, this ſtatute 
regards nothing but actual offenders, rioters, barrators, 
rebels and highwaymen : and ſurety for the behaviour can- 
not be taken thereby, but of thoſe who are on ſtrong 
round ſuſpected of fome ſuch actual breach of the peace. 
This law, nevertheleſs, is the origin and the ſole foundation 
for the preſent demand of ſureties for the good behaviour 


before conviction; and what is not warranted by the 


proviſions of this act, is illegal and unwarrantable, the 
common law permitting no ſuch thing, and the ſame be- 
ing in itſelf derogatory of the rights of a freeman. 
ndeed, ſome particular ſtatutes in ſubſequent reigns, 
have directed ſurety for the good Abearing in caſes 


therein ſpecified; as the 1 Mary, for diſturbing a 


preacher, or irreverent handling the ſacrament, altar, or 
crucifix ; the 5th Eliz. for taking of fiſh in ponds, or deer 
in parks; the 23d Eliz. for abſenting for twelve months 
from church ; the 39th Eliz. for diſturbing the execution 
of that ſtatute, either for the puniſhment of rogues, or for 
the relief or ſetting on work of the poor; and the 3d 
James, for unlawfully hunting and ſtealing deer or conies, 
&c. But, theſe ſpecial ſtatutes are out of the preſent 
queſtion, and therefore need not be touched upon here. 

To return then to the 34th Ed. 3. It appears (I think) 
uncontrovertibly from the penning of that ſtatute, as 
well as from the acceptation of it among our anceſtors, 
and the conſtruction of antient lawyers, that ſecurity for 
good behaviour cannot be required, but where a man ſhews 


Juſt caule to apprehend ſome bodily hurt to be done to him- 


felf. And in ſuch caſe, the peace-magiſtrate muſt con- 
vene the perſon charged, inquire and ind him not to be 
of good fame where taken, He muſt examine into the 

truth 


« 


* 

truth of the matter alledged, try and adjudge it upon ſa- 
tisfactory teſtimony or evidence of the thing, unleſs he 
ſaw it with his own eyes, before he can legally demand 


any ſurety for good abearing, or know what to take: for, 


he acts judicially. In ſhort, mainprize for the behaviour, 
{whether by bond to the King, pledge ot caution) muſt 
be by a regular proceeding of record. In fact, none but 
a judge of record (which a juſtice of peace is) can take a 
recognizance, becauſe the acknowledgement of the ſum is 
to remain as a matter of record. Eyery recognizance for 

the peace is expreſly directed by the 3d Henry 7, to be 
certified to the next ſeffions. And, before the reign of 
James I, it was not imagined that ſecurity for the be- 


haviour could be taken by one juſtice, and all the books 


in his time recommend two. Nay, binding to the be- 
haviour, uſed always to be done in open ſeſſions; and 
the beſt opinions now are, that a juſtice acts illegally, if 
he bind any man to his behaviour for any longer time 
than untill the next ſeſſions of the peace. My Lord Hale 
fays, „This binding, tho' expreſſed generally, and with- 
out any time limited, is not intended to be perpetual, 
< but in nature of bail, viz. to appear at ſuch a day at 
e the ſeſſions, and in the mean time to be of good be- 
6 haviour.” | 
Indeed, by ſupplicavit from the Chancery orKing's Bench, 
a juſtice may be commanded to take ſurety for the good 
abearing, of any particular perſon ; and then in obedi- 
ence to the writ he muſt do fo, for he acts only mini- 
ſterially. The ſupreme courts, however, are commanded 
by «© the 21ſt James I, to grant no proceſs of the peace 
& for good behaviour, but upon motion in open court, 
<« and declaration in writing and upon oath, to be ex- 
cc hibited by the party deſiring ſuch proceſs, of the cauſes 
for which ſuch proceſs ſhall be granted; the motion 
ce and declaration to be mentioned on the back of the 
ce writ; and if it ſhall afterwards appear that the cauſes 
« are untrue, the court may order cis to the party 
« grieved, and commit the offender till paid:” This act 
is profeſſedly by its preamble made to prevent ſurety for 
the behaviour being unjuſtly “ procured upon oaths pe- 
„ remptorily and corruptly taken and upon falſe ſuggeſ- 
« tions and ſurmiſes,” which ſhews that it is only to be 


awarded after a ſolemn examination -into the truth of = 
OS | cauſe 
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cauſe ſuggeſted, upon ſtrong and ſatisfactory evidence in 
open court, in the face of mankind, © _ | . 

What then muſt one think of any court of juſtice that 

mall, upon the caption of a man as a libeller, refuſe to let 
him to bail before he has entered likewiſe into recognizance 
for bis behaviour, and even that without limit of time ? 
An aſpiring Attorney- general, at the inftigation of + 
peeviſh and ſuſpicious minifter, may charge any paper as 
a libel, and any man as the author or publiſher, ex icio, 
without oath or the ſhadow of legal proof! The in- 
formation may be filed, proceſs taken out and executed, 
and the ſuppoſed libeller obliged to become bound in a 
heavy ſum for his good behaviour, without ſtint of time; 
and yet the information may never be tried, or withdrawn, 
nor the recognizance releaſed ! Nay, if the ſame perſon 
mould afterwards be guilty of any petty conſtructive miſ- 
demeanor or breach of the peace, it might be pretended 
that he had forfeited his former heavy recognizance ; fo 
that he would be puniſhed, not in proportion to his real 
tranigreflion, but to one that was only ſuppoſed : and This 
in a country where the law preſumes every man to be 
innocent until he be found guilty ! In plain words, it is 
' a libel on the conftitution to hold ſuch doctrine, and in 
a judge, a breach of his truſt (not to ſay high treaſon} to 
ſupport it. It would render every Engliſh ſubject, by poſ- 
fibility, a moſt miſcrable fettered ſlave. Mr. Selden knew 
well the contrary, and therefore ſuffered himſelf to be re- 
impriſoned rather than ſubmit to ſo lawleſs a demand of 
the crown, as that of ſurety for his behaviour, and thus 
in his own perſon to afford a precedent or ſanction for 
what might afterwards be attempted againſt others of his 
ſellow- ſubjects. He was a great lawyer and a true repre- 
ſentative of the people in parliament, in oppoſition to the 
tyrannical procedure of an arbitrary court and its ſubſervient 
judges, that would have held every man in miſericordia 
regis, if they could. „„ | 
Having ſeen what the words of the ſtatute, creating this 
power are; let us now look at the commiſſion for the 
peace framed in conſequence of it: premiſing that no 
uſage, royal proclamation, or expoſition of a judge, will 
make law in this caſe, that is not warranted by the expreſs 
words of the ſtatute, and that the ſame being a penal ſta- 
tute it muſt be conſtrued ſtrictly. : = 
| The 
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(9) 1 
The clauſe in the old commiſſion of juſtices of the 
peace, authorizing them to take ſurety of the peace or 

good behaviour, confines the ſame to actual breaches of 

the peace, that is, threats of bodily injury, or the burning 
of their habitations, and is in theſe words, „ad omnes 

c&c illos qui alicui de populo noſtro de corporibus ſuis, vel 
« de incendio domorum ſuarum minas fecerint, ad ſuffi- 
ce cientem ſecuritatem de pace vel de bono geſtu, erga 

« nos & populum noſtrum, inveniendam, &c.” And 

the words ſettled in James the 1ft's time and now purſued, 
are, To keep, and cauſe to be kept, all ordinances and 
ce ſtatutes for the good of the peace, &c. and to chaſtiſe 
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&« and puniſh all perſons that offend, according to the form : 

& of thoſe ſtatutes and ordinances ; and to cauſe to come VE 

« before you all thoſe, who to any of our people gan- 1 

* cerning their bodies, or the fin F their houſes, have 7% 

&« uſed threats, to find ſufficient {ſecurity for the peace or 1 
ce their good behaviour, towards us and our people; and, T1! 
« if they ſhall refuſe to find ſuch ſecurity, then them in 1 
« our priſons until they ſhall find ſuch ſecurity to cauſe ta | TE 4 
&« be ſafely kept. We have alſo aſſigned you to inguire 1 
te truth more fully by the oath of good and lawful men, 1 
c &c, of all thoſe in companies againſt our peace, 1 
« in diſturbance of our people, have gone or rode, or 1 
6 hereafter ſhall preſume to go or ride; and alſo of all L Fl | 
c thoſe who have there lain in wait, or hereafter ſhall - $30Y 
« preſume to lie in wait, to maim or cut or kill our Hill 
« people,” 1 
Now, this commiſſion is grounded evidently on the 27188 
ſtatute of Edward the 3d, derives its force from it, and 318 
needs no comment to apply thereto the ſeveral parts of 43Y 
it. It confirms abundantly the doctrine I have advanced. ©" 
Indeed, the legality of requiring ſurety of good behaviour 378 
for Arſon, ſeems very queſtionable, as not compriſed FI 
within the act. However, nobody will object to it, as 2:18 
being a ſecurity againſt being burnt in one's bed, by any „ 
man who ſhall threaten, or, by lurking about the houſe Wo 
at night, ſhall indicate an intention of ſo doing. It is A 
moſt certain, nevertheleſs, that ſurety for the peace or the 4 
behaviour could he demanded in no caſe whatever at com- * 
mon law, before conviction, that it ſprings wholly from 1 
ſtatute law within time of memory, and that the ſtatute * 
authorizes it only in cafes of rea! perſonal danger; where- 3 
fore 9 
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it can be extended farther.” In the reign of Edward the 


0 100 : 


fore it may very will be doubted upon what legal bottom 


4th, it was determined, that it ought not to be granted to 
a man who ſhall demand it becauſe he is in fear that an- 
other will take and impriſon him; by reaſon that he ma 

have a writ de homine replegiando, or an action of falſe 
impriſonment whereby he may be repaired in damages, 
This may be too ſtrict a conſtruction. But it is a proof 
that our anceſtors Fought the ſtatute ought to be ſtrictly 
conſtrued, and that ſurety of the behaviour was only to be 
had as a protection from bodily maiming or deſtruction, 
indicated and proved by threats of immediate injury, by 
the wear of dangerous and forbidden arms, or by wander- 
ing and lurking about highways, and other ſuſpicious 
Places, in a ſuſpected manner. It has been reſolved that 


this ſecurity cannot be demanded for fear of harm to ſer- 


vants, cattle, or goods; altho' a ſervant may demand it 


for himſelf in his own perſon like any other man: and it 


is never to be awarded by any magiſtrate but upon credible 
oath, or upon his own view, of a ſufficient cauſe. My 
Lord Coke ſays expreſly, that flanderous words are not 
de a breach of the behaviour, for tho' ſuch words are 
be motives and mediate provocations for breach of the 
ce peace, yet tend they not immediately to a breach of the 
« peace, like a challenge, &c.“ Many ſtrange diſcre- 


tionary deviations, however, from the words of the 


ſtatute, have been made and upheld with forced con- 
ſtructions by judges, in the flux of time; 'untill, in the 
latter end of ſames the 1ſt's reign, it came to be aſſerted 


by Mr. Dalton, in his book, that ſurety for the behaviour 
could be demanded of livellers, 1 preſume, however, 


he muſt mean for ſuch a libel on ſome particular perſon 
as directly and immediately tends to provoke him to fight; 
for, I believe, it has been reſerved to our day, and to the 
compilement of crown-law by Serjeant Hawkins, to have 
it maintained either in print or at the bar, that ſuch ſurety 
can be required for any public libel, or for a libel on any 


particular perſon not directly tending to an immediate 


breach of the peace. Be this as it may, the poſition is not 
warranted by any act of parliament, and is therefore ab- 


ſolutely illegal. 


It has been refolved „ That ſedition cannot be com- 

* 2 * © , * os 9 

„ mitted by words, but by public and violent roger 
(e An ; 


( 11 ) 
And my Lord Coke himſelf (the: introductor, foſterer, 


maturer and reporter of the preſent ſtar- chamber doctrine 
about libels) relates ©* that in the 30th of Q. Elizabeth, 
& one King with ſureties was bound by recognizance to 
c appear at the next ſeſſions and in the mean time to be 
&« of the good behaviour, That he appeared and was in- 
« dicted tor ſlanderous words ſpoken,” ſince his binding, to 
a ſquite, namely, 7% art a pelter, a Har, and has told 
my Lord ſtories, and for breaking and entering the ſquire's 
cloſe and chajing and vexing his cattie, and tor calling bim 
afterwards a drinhen naue. That the indictment was re- 
moved afterwards into the King's-Bench, and there it 
was debated divers times both at the bar and the bench; 
whether, admitting all that is contained in the indictment 
to ve rue, any thing therein was in judgment of law a 
breach of tie ſaid recognizance. And that it was reſolved 
e neither any of the words, nor the treſpaſs were any 
ee breach of the good behaviour, for that none of them 
« did tend immediately to the breach of the peace, for 
ce tho' the words liar and drunken #nave are provocations, 
&« yet tend they not immediately to the breach of the 
c peace, as if King had challenged the ſquire to fight 


& with him, or had threatened to beat or wound him, - 


& or the like, for theſe tend immediately to the breach 
«© of the peace, to a treſpaſs on the perſon, and there- 


« fore are breaches of the recognizance of the good be- 


% haviour.“ | 

« Surety of the peace alſo (according to ſome great 
* authorities) is not to be granted, but where there is a 
&« fear of ſome preſent, or future danger, and not merely 
for a treſpaſs or battery, or any breach of the peace 
* that is pat; for, this ſort of ſurety is only for the ſecu- 
4 rity of ſuch as are in fear.” 

Dr. Burn, after giving a ſuccin& and clear hiſtory of 
the ſeveral extenſions of the ſenſe of the ſtatute, caſe after 
caſe, and reign after reign, with ſtriking propriety remarks, 
that „ one great inlet, to the larger and at length almoſt 
unlimited interpretation of the words, was an adjudiga- 
tion in Henry the Seventh's time, That it was lawful 
% to arreſt a man for the good behaviour, for haunting a 
e ſuſpected bawdy-houſe, with women of bad fame ;” 
and concludes with the following judicious reflections : 
* Thus the ſenſe of this ſtatute has been extended, not 

B 2 « only 
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(12) 
<« only to offences immediately relating to the peace, but 
< to divers miſbehaviour not directly tending to a breach 
of the peace; inſomuch, as it is become difficult to 
define how far it ſhall extend, and where it ſhall ſtop. 
<< Therefore, the natural and received ſenſe of any ſtatute 
<< ought not to be departed from without extreme neceſ- 
< ſity; for, one conceſſion will make way for another, 
«© and the latter will plead for the ſame right of admiſſion 
as the former.” | 
Let the legiſlature interpoſe therefore, when they ſhall 
think fit, and ſee the public ſafety requires it; but, I hope, 
no crown Judge will ever preſume, for the future, to do 
more than jus dicere, and not jus dare. Every day makes 
one more ſenſible of the wiſdom of. Ari/lotle's counſel in 
making laws Quoad ejus fieri poſſit, quamplurima legibus 
<< ipſis definiantur, quam pauciſſima judicis arbitrio relin— 
4 quantur.” If Judges are not bound faſt with chains 
HB | of laws, cuſtoms, ordinances and ſtatutes, it is impoſſible 
.K to divine what a ſervile Chief Juſtice may not one day give 
= out for law, to gratify the ſpleen of an anxious, conſcience- 
== ſung, and detected miniſter *®. And fuch a horror have 
I, particularly, of the introduction of any new criminal 
law into this country, that, were it to happen, rather 
than ſubmit thereto, I ſhould be even for accompanying a 
noble Law-lord to Ultima Thule, which, by the ſhiver 
he ſpoke it with, I gueſs muſt be Scotland, the very 
northern ſcrag or bleakeſt barebone of the iſland. A man 
would fly any where in ſuch caſe. . 


Alt the end of the firſt paragraph in page 37, add the 
| following : | 

And © it would be (as Hawkins fays) extremely hard, 
cc to leave it to the diſcretion of a common officer to arreſt 
& what perſons, and ſearch what houſes he thinks fit: 
& and if a Juſtice cannot legally grant a blank warrant for 
<« the arreſt of a ſingle perſon, leaving it to the party to 
4“ fill it up, ſurely he cannot grant ſuch a general war- 
4 rant, which might have the effect of an hundred blank 


& warrants.” 


+ 


SAMS. . 


_ 
. 
8 As * 
1 
2 
* "38 
. 5 
4 2 
n __. - 
121 . 
"x 
+ 2 
Re 
3 
1 
141 
f- 
5 * 
5 * 
V 
» 3 
$ 
£ 
2 
17 
>» 
* 
5 
4% 
F 
8 
%. 
* 
3 y 
7 
ro» 
* 
* 
* 
27 
14 
* . 
"I 
> 
4 
* 
© 
2 
MY 
** . 
9 
5 
. 


* 4 2 « 
—_ 4s 
_ 4 * Ger 
Rr. 0 


” erer ——_ 
r 


MW, 
F RAS. 
7 PTS 


Vang, 
js 
"Ia 


3 * ** 
* 1 


—_— = . web, 1 
— — 3904 — * 8 
* „„ „* r W 
r * ' 2 0 
' 1 1 TY — oY 


#* Whoever is inclined to enter fully into this important part of the law, 
Surety for the behaviour, ſhould conſult Marrow, Crompton, Lambard's 
Eirenarchy, Pulton de Pace, Fitzherbert's and Burn's Juſtice, &c. 

At 


————————— — 


(13) 


3 be following : 
L. C. J. Hale lays down theſe rules, as to warrants to 
ſearch for ſtolen goods, (1) They are not to be granted 
«« without. oath, made before a Tullice, of a felony com- 
<« mitted, and that the party complaining, has probable 
c cauſe. to ſuſpect they are in ſuch a houſe or place, and 
« do ſhew his reaſons for his ſuſpicion ; and therefore a 
«© general warrant to ſearch all ſuſpected places is not 
« good; nor are general warrants dormant, juſtifiable, 
£ nor do they give any more power to the officer or party, 
c than what he had without them. (2.) It is fit to ex- 
<< preſs that ſearch be made in the day-time. (3.) They 
6c ild be directed to conſtables, and not to private per- 
©. ſons, though the perſon complaining ſhould be preſent, 
4 becauſe he knows his goods. (4.) It ought to com- 
« mand that the goods found, together with the party in 
* whole cuſtody they are found, be brought before ſome 


< Juſtice of the peace.” 


In page 92, line 28, after the word Law, add the 
following : 

It would, however, be more injurious to liberty, to 
have any Chief Juſtice, contrary to the practice of his 
predeceſſors, narrow the great remedial act of Charles the 
2d, to the ſingle caſe of a commitment to priſon, or re- 
ſtraint by a legal officer, for criminal or ſuppoſed criminal 
matter ; ſo that if I was reſtrained of my liberty, without 
the charge of any crime, by a man not pretending any 
authority of law for what he did, I ſhould be without any 
immediate redreſs, if ſuch reſtraint happened in the vaca- 
tion-time, As for inſtance, if I was taken up by a Ser- 
jeant of the Guards with a file of ſoldiers, on a verbal or- 
der from a Lord, Groom, or Page of the Bed-chamber, 
without any cauſe aſſigned, and hurried away to the Sa 
voy, or to a ſhip at the Nore. 


In page 95, inſtead of the laſt paragraph (of the 
text) and the laſt but one, read the following : 

Or, if any Chief Juſtice, with a view to the introducing 

a ſpirit of arbitrary and diſcretionary determination in 


courts of law, under a ſpecious pretence of equity, _ 
rom 


Alt the end of the ſecond paragraph, in page 48, add 
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: 1) 
from the ſeat of juſtice declare he deſired to hear of no 
caſe that was determined above 50 years ago. 
Or, if any Chief Juſtice ſhould, by ſolemn but unne- 
ceſſary givings out from the Bench, endeavour to blaſt the 
"repute of Juries with mankind, by pronouncing that the 
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ſenſe of things upon the other, and if, upon any occafion, 
a verdict contrary thereto, . was perſiſted in to the laſt, 
thould "imperiouſly and unconſtitutionally demand of the 
jurors their reaſons for the ſame ? Sri 


4 


| li trial by jury would be the very worſt of all, were it not 
| L For the controuling power of judges, by the award of new 

| trials and the reconſideration of verdicts, and that, indeed, 

3 it could never have ſubſiſted had it not been for ſuch con- 

$: | troll, by reaſon of the want of capacity in jurors, and the 

ns changes of the times.. Eg. 5 

3 Or, if any Chief Juſtice ſhould arrogate to himſelf at 
| N Prius, the ſeparate. provinces of Judge, Council and 
: | Jury, by cutting ſhort the one, and impoſing his own 
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ADDIFIONS Mi 


TO THE 


THIRD EDITION, 


10 WH ECM 


All the Pages mentioned refer. 


In page 8, inſtead of the line, from 27 to 33, read 
HAN the common, 87 information, which, by 
virtue of a ſtatute paſſed ſoon after the revolution, 


the following. 
T can not now be filed, for any treſpaſs or miſde- 


meanor, without expreſs order of the King's Bench, and 
the Informers entering into a recognizance to pay coſts to 
the Defendant if acquitted upon the trial, or if ſuch in- 
former do not proceed within a year, or procure a Noli 
Proſegui. The Attorney General, however, informing 
ex officio never pays any coſts: ſo that he may harraſs the 
peace of any man in the realm. | 


Inſtead of the laſt line in page 48, and the firſt tne in 
-  paye 49, read the following : 


And yet, as I take it, although the Privy Council, as a 
board, have conſtantly exerciſed this power, no fingle 
Privy Counſellor, nor any number of Privy Counſellors 
not met in Council as a Board, can pretend to ſuch a 


Power. Be this as it may, the being a Privy Counſellor 
or 
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